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[1] On 22 November 2024, the High Court issued an order declaring s 2 (1) of the Termination of Pregnancy Act [Chapter 15:01] (the Act) unconstitutional and invalid. 
[2] It is a constitutional requirement that any court order declaring a law unconstitutional must be confirmed by this Court for it to take effect. Absent such confirmation, the order remains without any legal force.  The procedural rules of this Court mandate that the Clerk or Registrar of the court issuing the order must transmit the case record to this Court for confirmation.  In compliance with that procedure, the Registrar of the High Court submitted this matter to this Court so that it may make an appropriate order, endorsing or declining confirmation.

BACKGROUND FACTS
[3] The first applicant is a human rights organisation specialising in the protection of women’s rights, advocacy, research and the promotion and protection of gender issues.  The second applicant is Talent Forget, a Zimbabwean female adult born on 3 March 1997. The first respondent is the Minister of Health and Child Care and is responsible for the protection of the children’s rights and the administration of the Termination of Pregnancy Act                   [Chapter 15:01]. The second respondent is the Parliament of Zimbabwe, being the legislative arm of the State. The third respondent is the Attorney General, a public officer obliged to represent the Government in all civil proceedings.
[4] The applicants brought a constitutional application in the High Court challenging the validity of s 2(1) of the Act in so far as it defines “unlawful intercourse” for the purposes of legal abortion. That section provides that:

“rape, other than rape within a marriage, and sexual intercourse within a prohibited degree of relationship, other than sexual intercourse with a person referred to in para (i) or (j) of subsection (1) of s 75 of the Criminal Code.”
[5] For context, Section 4 of the Termination of Pregnancy Act provides as follows:

“Circumstances in which pregnancy may be terminated
Subject to this Act, a pregnancy may be terminated—

(a)  where the continuation of the pregnancy so endangers the life of the woman concerned or so constitutes a serious threat of permanent impairment of her physical health that the termination of the pregnancy is necessary to ensure her life or physical health, as the case may be; or

(b)  where there is a serious risk that the child to be born will suffer from a physical or mental defect of such a nature that he will permanently be seriously handicapped; or

(c)  where there is a reasonable possibility that the foetus is conceived as a result of unlawful intercourse.” [my emphasis]

[6] The applicants submitted that s 2 (1) is clearly in breach of s 56 (1) of the Constitution in that it unlawfully discriminates between different categories of unlawful intercourse by omitting illegal and unlawful intercourse with a minor and rape within a marriage.
[7] They argued that the definition of unlawful intercourse as set out in s 2 (1) of the Act excludes unlawful and unconstitutional intercourse giving rise to pregnancy between a child below the age of eighteen and a male.  They said that, to the extent that the age of sexual consent is eighteen, it therefore follows that any intercourse with a child is unlawful and must be included as unlawful intercourse for the purposes of s 2 (1) of the Act.  
[8] Further, it was submitted that failure to include in the definition of unlawful intercourse pregnancy of a minor amount to a breach of ss 81 (1)(e), (f) and 18 (2), 51,53 and 56 (1) of the Constitution, which all protect the rights of children.  The applicants stated that allowing children to have pregnancies without the option of safe legal abortion amounts to torture, cruel and degrading treatment in breach of s 53 of the Constitution.  The applicants further averred that article 3 of the Convention on the Rights of the Child provides that, in all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interest of the child shall be a primary consideration.  Further, it was claimed that failure to allow safe abortions is in breach of the right to human dignity protected under section 51 of the Constitution.   
[9] The applicants relied on reported statistics in strengthening their argument, stating that statistics have shown that adolescent mothers aged 10 to 19 years face a higher risk of eclampsia, puerperal, sepsis, puerperal endometria and systematic infections than women aged 20 to 24 years.  Their statistical evidence was based on the 2010 and 2011 Demographic Health Survey by the United Nations Fund for Population Activities showing the large number of unwanted adolescent pregnancies in Zimbabwe.  
[10] In line with the above, the applicants further demonstrated from these reports that a large number of child births among girls aged 10 to 14 was recorded.  They also made reference to statistical evidence showing the rate at which unlawful abortions have occurred as a result of unwanted pregnancies. Specifically, the applicants pointed out thus:

“That report also establishes that 40 % of the pregnancies in Zimbabwe were unintended in 2016 and that one quarter of all unintended pregnancies ended up in abortion.” 

[11] Further, the applicants pointed out as a patent contradiction that while the law criminalises marital rape on one hand, on the other it fails to include marital rape in the categories of unlawful intercourse thus rendering s 2 (1) of the Act unconstitutional.  The applicants concluded that the Act is discriminatory to the extent that it fails to give married women who have been raped the same protection that it provides to unmarried women who have been raped.  
[12] Before the court a quo, the application was not opposed by either of the respondents who specifically highlighted that they were going to abide by the court’s decision. The applicants capitalized on the respondents' position to maintain that their application had merit.
THE COURT A QUO’S DETERMINATION

[13] After considering the arguments presented by the applicants, the court a quo acknowledged that “children are humanity’s most important creation and invention”.  It found that teenage pregnancies and child marriages disrupt their educational and social development and sentence children, particularly girls, to a cyclical life of poverty and indignity.  It found that since having sexual intercourse with a minor is unconstitutional, any pregnancy arising from such sexual activity has to be treated as unlawful intercourse for the purposes of                      s 2(1) of the Act.  
[14] The court a quo found that in the case of Diana Eunice Kawenda v Minister of Justice CCZ 3/22, the Constitutional Court accepted that sexual intercourse with a minor on its own amounts to sexual exploitation even if it was consensual.  Hence, there can be no doubt that adolescent sex, adolescent pregnancy, adolescent births, adolescent abortions are a form of abuse that is proscribed by s 81(e) of the Constitution. 
[15] Moreover, it found that once the Constitutional Court had outlawed child marriages as it did in M and Anor v Minister of Justice, Legal & Parliamentary Affairs N.O 2016 (2) ZLR 45 (CC) sexual intercourse with a minor automatically became unlawful.  It held that consequently, this type of intercourse should be included in the definition of “unlawful intercourse” under s 2(1). In the result, the court a quo made the following order:

“1. Section 2(1) of the Termination of Pregnancy Act [Chapter 15:10] be and is   hereby declared unconstitutional and invalid.

2. There is no order as to costs.” 
PROCEEDINGS BEFORE THIS COURT

[16] At the hearing of the application, Mr Biti submitted that the matter before the Court pertains to the protection of children's rights as stipulated in s 81, as read with s 19, of the Constitution of Zimbabwe, 2013.  He was of the strong view that this was a continuation of the jurisprudence already established in the cases of M & Anor v Minister of Justice, Legal & Parliamentary Affairs, supra at 53 C and Kawenda v Minister of Justice CCZ 3/22.  He contended that the findings in these cases are pertinent to the current matter, as pregnancies often result from the sexual exploitation of children. He asserted that child pregnancies pose significant health risks, and this also constitutes a form of abuse. 
[17] Mr Biti argued that in Zimbabwe, about 80 000 abortions take place a year and that one in three of these pregnancies are related to a minor.  He contended that s 2(1) of the Act should be declared unconstitutional as far as it excludes pregnancies resulting from sexual acts involving minors.
[18] Mr Biti, however, noted that the order issued by the court a quo was too broad as it declared the entirety of s 2(1) of the Act unconstitutional. He suggested that this Court should simply read into the existing provision “sexual intercourse with minors”. 
[19] In addition, counsel made a further admission that the judgment of the court a quo did not deal with the issue of marital rape when it ought to have done so. He, nonetheless, suggested that the Court should similarly read in “marital rape” into s 2(1) of the Act.  Such inclusion would not lead to abuse of the provision, he asserted, as s 5 of the Act ensures that the abortion process is properly regulated, thereby preventing potential abuses. 
[20] The Court asked counsel to address the Court on the fact that the court a quo did not limit the retrospective effect of the order it gave. In response, Counsel submitted that the order of the court a quo is not yet effective, and this Court may vary it and issue an appropriate order, and, following precedents from cases such as Kawenda, allow a period of time for Parliament to rectify the law. 
[21] Counsel for the first and third respondents, Ms Shumba, submitted that they were only opposed to the inclusion of marital rape, and not sexual intercourse with minors, as a ground for lawful termination of pregnancy because the former is a matter of public interest which would require national dialogue (as if the latter was not!).  This was a clear departure from the stance they had taken before the court a quo of not opposing either. She argued that the issue of marital rape could be easily abused, especially considering that married couples may experience conflicts in one instance but all too quickly reconcile in another. 
[22] She also noted that the judgment of the court a quo declared the whole of s 2(1) of the Act invalid, yet the application was not challenging the whole of the provision.  She argued that this Court should not read into the Act, contrary to applicants’ suggestion, as doing so would amount to the Court making the law on behalf of the legislature. She, therefore, submitted that the Court should decline confirmation but, incongruously, grant the legislature a reasonable period to revisit and amend the provision. This would be incongruous, in my view, because once the Court declines confirmation it would be functus officio, with no further jurisdiction left to grant the legislature additional time to attend to the impugned provision.
[23] Counsel for the second respondent indicated that they would abide by the decision of the Court on both aspects. 
THE LAW

[24] Section 175(1) and (3) of the Constitution governs proceedings of this nature, thus: 

“Where a court makes an order concerning the constitutional invalidity of any law or any conduct of the President or Parliament, the order has no force unless it is confirmed by the Constitutional Court. 

(2) ... 

(3) Any person with a sufficient interest may appeal, or apply, directly to the Constitutional Court to confirm or vary an order concerning constitutional validity by a court in terms of subs (1). 

…….. . …….. . …….. .” 
[25] This mandate to confirm constitutional invalidity of a law is also provided under s 167 (3) of the Constitution which states as follows:

“(3) The Constitutional Court makes the final decision whether an Act of Parliament or conduct of the President or Parliament is constitutional, and must confirm any order of constitutional invalidity made by another court before that order has any force.”
[26] The referenced constitutional provisions are complemented by r 31 of the Constitutional Court Rules, 2025 which prescribes the procedure for initiating the confirmation proceedings. 
[27] This Court has over the years established precedent regarding the conduct of confirmation proceedings. In the case of Stone & Anor v Central Africa Building Society & Ors CCZ 5/24, at p.9-10, the Court held as follows: 

“26. Section 175 (1) of the Constitution provides that where a court makes an order concerning the constitutional invalidity of any law or the conduct of the President or Parliament, the order has no force or effect unless it is confirmed by this Court. Thus, the order of constitutional invalidity by a subordinate court does not bind the Court. It must itself conduct an examination into the constitutionality of the impugned conduct or statute as it is the sole court with the jurisdiction under the Constitution to declare such conduct or statute as being unconstitutional or invalid. As a consequence, the law requires that the Court must itself be satisfied as to the invalidity of the law or conduct being impugned. It is trite that under s 175 (1) any declaration is subject to the overarching jurisdiction and supervisory role of the Court.” 
[28] The Court, in Stone & Anor, went on to list what has to be considered when dealing with such applications.  It specifically provided as follows:

“The principles which are applicable in confirmation proceedings are settled. Firstly, given the limited jurisdiction of the Court as a special court, it has to be determined whether there was a constitutional matter before the subordinate court. Secondly, the constitutional matter which would have arisen in the subordinate court must have been properly before that court and that court must have had the competence to deal with the matter. 

29. The power of this court in confirmation proceedings takes the form of a review of the constitutional matter to satisfy itself that the order of constitutional invalidity was correctly made.”
[29] In the case of Combined Harare Residents’ Association & Ors v The Minister of Local Government, Public Works and National Housing CCZ 3/24, at p.6, this Court held the following regarding its powers in confirmation proceedings: 
“Confirmation proceedings before this Court are essentially a validation not only of the ultimate order of invalidity made, but of the process by which such an order was made and the competence of the court that made the order. Put differently, before confirming an order of constitutional invalidity, this Court must be satisfied that the order of constitutional invalidity was not only properly raised before the court a quo, but that it was correctly made by that court and represents a correct interpretation of the Constitution.”
[30] This was further discussed in the recent case of Maponga & Ors v The Minister of Justice, Legal and Parliamentary Affairs & Ors CCZ 05/26 at p 21 as follows:
“The Court must satisfy itself whether the challenge to the constitutional validity of the law was properly before the lower court.  This means that the Court must, inter alia, determine whether the lower Court had jurisdiction over the matter, whether the applicant or applicants in the matter a quo had the requisite locus standi and whether a genuine dispute existed between the parties, justifying a claim of a probable constitutional violation.  Where a claim does not involve an actual or potential harm to rights or interests, no proper challenge to the validity of a law can be sustained. Lastly, the Court must determine whether the order of constitutional validity made by the Court a quo was correctly made.”
[31] Based on the foregoing, it appears to me that the Court must evaluate three essential elements when considering an application for confirmation of orders of invalidity: 

1. whether there was a constitutional issue before the court a quo; 

2. the process by which the order was reached including, inter alia, standing, procedural regularity etc., and
3. whether the order of constitutional invalidity issued by the court a quo was correct.
[32] Although the issues of process and procedural regularity are important and must be highlighted, in appropriate cases, and in the public interest and for purposes of clarity and certainty, the Court may, notwithstanding the irregularities, proceed to determine whether indeed the impugned law is unconstitutional. This was articulated in the Maponga case, supra, at p 3 as follows:
“Notwithstanding the finding, inter alia, that the application was irregular in a number of respects, a declaration of invalidity having been made, the interests of justice dictate that this Court deals with the substance of the dispute, namely the constitutional validity of s 22A (3), in order to ensure legal certainty. This is the approach taken by the Constitutional Court of South Africa in a number of decided cases – see Max du Plessis, Glenn Penfold and Jason Brickhill, Constitutional Litigation, at pp 95-96 and pp 103-104 and more specifically the remarks by Yacoob J in Lawyers for Human Rights & Anor v Minister of Home Affairs & Anor 2004(4) SA 125 (CC), at para 24.” 
I will, therefore, proceed, with those cautionary remarks in mind, to deal below with the requirements identified above in turn.
APPLICATION OF THE LAW TO FACTS 

1. WHETHER THERE WAS A CONSTITUTIONAL ISSUE BEFORE THE COURT A QUO. 
[33] Although the High Court possesses inherent jurisdiction over all matters, its authority in constitutional matters is constrained. There are specific situations where it lacks jurisdiction. Consequently, it is vital to thoroughly examine the High Court’s jurisdiction in confirmation proceedings. In the case of Combined Harare Residents’ Association, supra, at p 9, it was held:
“26. Accepting as we must, that the first and direct approach to enforce a substantive provision of the Constitution was made to the court a quo, it must stand to reason that it is the jurisdiction of the court a quo that matters in these confirmation proceedings. In other words, this Court must be satisfied that the court a quo had the requisite jurisdiction when it made the order of invalidity. It cannot be the jurisdiction of this Court that matters. The jurisdiction of this Court is assured and is in no doubt.”
[34] However, the court a quo’s lack of jurisdiction may not be decisive in an appropriate case where, as pointed out above, public interest and need for certainty require that a determination of constitutional validity or invalidity be made.
[35] In terms of s 171 of the Constitution, the High Court may adjudicate any constitutional matters, except those in which exclusive jurisdiction is reserved for this Court. See also Combined Harare Residents’ Association, supra at p. 11.
[36] Accordingly, the issues before the court a quo were clearly constitutional and fell within its jurisdiction.

2. THE PROCESS BY WHICH THE ORDER WAS REACHED
2.1 Locus Standi
[37] The application was brought in terms of s 85(1) (d) of the Constitution. The applicants stated that the application was being brought in the public interest. To further strengthen its standing, the first applicant pointed out that its track record on human and women’s rights, gender justice as well as access to justice as already noted above. 
[38] The second applicant also pleaded that she has brought the present application in the public interest. She further strengthened her standing by highlighting the fact that she herself experienced teenage pregnancy and had no legal option to terminate it at the time. She recounts becoming pregnant at seventeen and argues that it significantly set her life back as she was a minor who could not legally access abortion services. However, it is not clear whether she has come before this court in two capacities. She highlights that sometime in 2014 when she was seventeen, she met a twenty-four-year-old man whom she fell in love with and later fell pregnant. She highlighted that when she was seven months pregnant, the man disappointed her and married someone else. She stated that, as a minor at the time, she considered abortion, but was unable to access safe abortion services due to legal restrictions.
[39] I must point out, however, that the second applicant’s assertion that she was a minor in 2014 is legally inaccurate. She was seventeen in 2014. At that time, the binding precedents in Kawenda and Mudzuru did not yet exist, and the Criminal Law (Codification and Reform) Act still defined a “young person” as a person under the age of sixteen, leaving those aged sixteen and older outside its protection. That law had not been challenged yet. In 2014, therefore, seventeen-year children were not legally classified as minors under the Code and the legal framework that would later expand protection to under eighteen-year-old children had not yet been enacted. The second applicant cannot therefore seek to rely on a law that did not exist at the time, by claiming standing on the basis that she herself was a victim. Instead, her standing is strictly grounded in public interest litigation. She may only act to the extent of advancing broader societal rights rather than personal injury.
[40]  Section 85 of the Constitution of Zimbabwe provides as follows:

“85. Enforcement of fundamental human rights and freedoms.

(1) Any of the following persons, namely –

(a)
any person acting in their own interests;

(b) any person acting on behalf of another person who cannot act for themselves;

(c)
any person acting as a member, or in the interests, of a group or class of persons;

(d) any person acting in the public interest;
(e)
any association acting in the interests of its members;

is entitled to approach a court, alleging that a fundamental right or freedom enshrined in this Chapter has been, is being or is likely to be infringed and the court may grant appropriate relief, including a declaration of rights and an award of compensation.” [my emphasis]
[41] In the Mudzuru case, supra, the Court found that the applicants could not be directly called victims of the infringement they alleged. However, it highlighted that s 85 (1) should not be given a narrow meaning as it can be interpreted from two perspectives. Specifically, the court held on p 11 as follows:

“The contention by the respondents that the applicants lack standing under s 85(1) (d) of the Constitution is based on an erroneous view of the requirements of the rule.  The argument that the applicants were not entitled to approach the court to vindicate public interest in the well-being of children protected by the fundamental rights of the child enshrined in s 81(1) of the Constitution, overlooked the fact that children are a vulnerable group in society whose interests constitute a category of public interest… Section 85(1) (d) of the Constitution was introduced with the view of providing expansive access to justice to wider interests in society, particularly the vulnerable groups in society, the infringement of whose rights would have remained unredressed under the narrow traditional conception of standing.  The interest is therefore the interest of the public as distinct from the interest of an individual or individuals.  A public interest action will usually involve foregoing personal benefit to benefit a greater good to achieve the goals of social justice.” [my emphasis]
[42] The fact that the applicants seek to protect the public good and the interests of vulnerable groups is sufficient to ground standing. Therefore, the applicants had valid legal standing in instituting the application.
2.2 The manner in which the matter proceeded a quo
2.2.1 Abiding the court’s decision

[43] Before the court a quo, the respondents chose to abide by the court’s decision. Specifically, the first and third respondents highlighted that they were not opposed to the application and the order sought and would abide by the decision of the court whilst the second respondent did not file any opposing papers to the application. 
[44] The respondents were convinced that merely stating that they would abide by the court’s decision was enough, and they need not do anything further to assist the court in arriving at a proper decision.  As will be shown below, they were absolutely wrong in this regard. 
[45] Now, normally, a party takes the stance of abiding the decision of the court where, 
inter alia, it seeks to maintain or emphasise its neutrality in the matter as in recusal applications where the duel is between the applicant and the court and not the other party. In interpleader proceedings, another example, the Sheriff remains neutral.  However, I must point out that, even in these circumstances, the party with no personal interest in the matter may be duty bound to make certain permissible submissions and place relevant information before the court which would allow the court to reach a proper decision. For example, a deeds registrar in a property dispute may, for the benefit of the court and while abiding its decision, nonetheless make available information kept by that office.  Thus, the stance to abide is not absolute and cast in stone but relative and flexible.
[46] It is usually more absolute, in my view, in private law matters, where disputes are strictly between private individuals or entities and the issues concern personal interests. In such cases, passive compliance without actively making arguments can be acceptable. This is because, in private law matters, the party abiding may have no personal interest in the subject matter and has no mandate or obligation to represent other people’s interests. 
[47] However, the present case is different. It is not a private law matter. Rather, this is a public law matter where the respondents are public bodies charged with custody, oversight and responsibility for issues affecting the public interest. As such, it is not sufficient for them merely to passively abide by the court’s decision. They are obligated, even where they wish to remain neutral, to provide relevant information in their purview or possession to facilitate a comprehensive and proper resolution of the matter. 
[48] The fact that they sought to challenge part of the application at the confirmation stage suggests that they had not thoroughly considered the application beforehand a quo and only did so at confirmation stage. 
[49] It is irrefutable that this case raised issues of profound importance that clearly warranted serious debate and analysis. The respondents should have assisted the court by availing information, however colourlessly, in the matter. It is also surprising that the second respondent did not have anything to say in this application given that possible revisions to the Act were being debated in Parliament as early as March 2025, which this Court can take due judicial notice of, even as the litigation was in progress, and international bodies like the World Health Organisation (WHO) were continually issuing or updating guidelines pertaining to the subject matter of the application.  Therefore, it was well within the duty of all the respondents and entirely appropriate for them to bring the relevant background information to the attention of the court. 
[50] In particular, from subsequent Parliamentary debates,
 critical aspects have arisen. One member of Parliament highlighted that amending the Act would not be sufficient but suggested the repeal of the whole Act as it was argued that the whole Act was archaic and did not correspond to recent legal developments.  Another perspective to the contrary was put across that s 48 (3) of our Constitution also provides for the protection of the lives of unborn children hence s 2 (1) of the Act should not be expanded to include marital rape or adolescent pregnancy. 
[51] An argument was also advanced during these debates as follows:

“If this is what we are asking for, then we are asking for a Zimbabwe that has lost its ubuntu. A Zimbabwe that is immoral, a Zimbabwe that does not respect the sanctity of life, at what stage do we say we are now killing? Mr. President, Zimbabwe is a country of very decent men and women. In Zimbabwe, the number of safe abortions is about one in every four abortions and you have got about nine in a thousand unsafe abortions compared to East Africa, where you have got something like 34 in every 1,000 pregnancies lead to unsafe abortions. It is a disaster. We are beginning to talk about a disaster. Here we are still very safe. I honestly do not think that we should just open the gates and cause unwanted killing of innocent unborn children.”
One of the Members of Parliament also, acknowledged a clear risk associated with broadening the grounds for termination, namely that children might exploit such legalization, stating:

 “We are not saying young ladies should take advantage of this law to easily fall pregnant and then resort to termination or abortion. When we were young girls, we used to fear and respect men. We were not of loose morals.”
  
[52] These are some of the arguments presented by Members of the Parliament during these debates, carried out concurrently with the litigation. Some Parliamentarians advocated for the repeal of the Act, while others vehemently opposed it. Taken together, this reveals a clear division within Parliament on the matter. In this instance, the second respondent could have at least engaged with the application, addressing the same substantive issues raised during these debates. 
[53] I must also take judicial notice of a very recent development where the Parliament itself has passed major amendments to the Termination of Pregnancy Act as part of the Medical Services Bill, 2025.
  Even though the bill has not been assented to yet, it was passed before the National Assembly on 23 October 2025.  Importantly, the bill seeks to repeal the definition of unlawful intercourse and substitute it as follows: 

 “unlawful intercourse means sexual intercourse that constitutes a criminal offence” 
[54] The bill also provides that girls under eighteen will be able to access termination on demand within the first twelve weeks of pregnancy.  Once the twelve weeks have passed, termination may nonetheless proceed provided that it meets medical or legal grounds. I understand that this would resolve one of the issues currently before this court and therefore render it moot unless the applicants pursue further proceedings to challenge other aspects of the Act. However, as I previously remarked, it is highly concerning that despite all these concurrent developments, the respondents remained silent and chose not to engage fully with the proceedings. That is unacceptable.
[55] Further, it is also surprising that the first respondent simply chose to abide by the court’s decision when there was also need to address developments from the Word Health Organisation (WHO) pertaining to the present issue before this Court. WHO released new guidelines (23-04-2025) in an attempt to prevent adolescent pregnancies and improve girls’ health.
  Among other strategies, the guidelines urge rapid action to end child marriage, extend girls’ schooling, and improve access to sexual and reproductive health services and information which are all critical factors for reducing early pregnancies among teenagers around the world. The respondents could have commented on these developments and assessed whether wholescale, as opposed to piecemeal, amendments were necessary to address the issue at hand in the light of the WHO guidelines. 
[56] In a nutshell, there were numerous issues that demanded the respondents’ attention and input. There are various questions which the court a quo could have posed to the parties before reaching a decision. For instance, if minors are permitted to access abortion, what would be the broader societal implications? How might it affect the well-being of young girls if abortion became legal? If marital rape is included under the section, what would be the implications for the family institution? The respondents had an opportunity to evaluate and comment on these critical questions before the court regardless of their stance on supporting or opposing the application.
[57] It was essential for both sides of the argument to be fully aired before the court a quo. Unfortunately, only one side of the issue was presented. Consequently, the court a quo relied on a single perspective without consideration of another or other perspectives simply because the respondents chose to abide by the court’s decision when critical issues involving the public interest were at stake. 
[58] Had they provided a comprehensive response, they could have drawn attention to contentious issues such as legalising termination of pregnancy in cases of marital rape which they did only at confirmation proceedings, thus placing this Court, as will be shown below, in the invidious and untenable position of being the court of first and last instance on a contentious issue.
[59] A declaration of invalidity in the circumstances of this case directly affects the legislature’s domain in particular and the general separation of powers comity.  Therefore, it must be approached with utmost caution in the face of sustained, concurrent legislative activity on the same subject matter. It is undesirable for the Court to be placed in a blind spot, where it proceeds unknowingly in the headwinds of active legislative activity with the real possibility of the Court thereby rendering a judgment that is a brutum fulmen or violently contrary to concurrent legislative thrust.
2.2.2 Introducing new issues at confirmation stage
[60] As already noted, at confirmation stage the first and third respondents sought to oppose the inclusion of marital rape in the definition of unlawful intercourse – a position starkly contrary to the stance they had taken a quo where they undertook to abide the court’s decision. Ms. Shumba advanced a new argument highlighting the potential controversy that could surround the inclusion of marital rape under s 2(1) of the Act, which argument was not previously raised before the court a quo. 
[61] Consequently, as already observed, this Court is effectively being tasked with deciding the issue as a court of first and last instance. It is being asked to consider fresh arguments which were not ventilated before the court a quo.  In this regard Max Du Plessis et al in the book Constitutional Litigation, Juta & Co Ltd, 1st ed, 2013 comment thus:

“An application for confirmation is based on the record of the court a quo. Litigants are not required to present any further evidence to the Constitutional Court. The Constitutional Court, where it wishes to hear an argument on a particular issue in confirmation proceedings, request the Minister of Justice and Constitutional Development to appoint counsel to present argument to the court in terms of s 8 (2) of the Constitutional Court Complementary Act”
[62] Similarly, in the case of President of the Republic of South Africa & Ors v South African Rugby Football Union & Others 1999(2) SA 14 (CC) para 36 it was held:
“An appeal may permit more issues to be examined than would be the case in an application for confirmation. That is presumably why the Constitution makes specific provision for appeals as well as referrals.”
[63] In the case of Augusto & Anor v African Apostolic Faith Mission in Zimbabwe HH 612/24 at p 9, the court held that “[no] new arguments or facts may be made to the court on review because as with an appeal the court does not sit as a first instance court. But, as we have seen above (President of the Republic of SA, supra) this prohibition applies with greater force in confirmation proceedings.
[64] Ms. Shumba offered no explanation for their failure to raise this argument before the court a quo. She simply appeared with a revised stance at confirmation. Such an approach undermines the Court’s confirmation function, which is to review only those issues that were truly before the lower court. The essence of review proceedings is to scrutinise what occurred in the court a quo, not to entertain fresh arguments or evidence introduced at this stage. That deviation transforms the Court’s role from one of review or reassessment into one akin to first-instance adjudication, which is neither appropriate nor permissible.
[65] In Chiangwa v Apostolic Faith Mission in Zimbabwe & Ors CCZ 06 /23 at p 11, the court quoted I. Currie and J. De Waal, in The Bill of Rights Handbook 6th Edition, (Cape Town: Juta & Company) as follows:

“Moreover, according to the Constitutional Court, it is not ordinarily in the interests of justice for a court to sit as a court of first and last instance, in which matters are decided without there being any possibility of appealing against the decision.”
2.2.3 The judgment of the court a quo
[66] I now turn to the judgment of the court a quo which forms the basis of the order being sought for confirmation. The judgment reveals that the court a quo placed overwhelming weight on the applicant’s submissions. Since the matter was presented from one side, the court a quo became highly persuaded and even mirrored the applicants’ arguments on the inclusion of minors under s 2(1). However, it completely failed to properly address the issue of marital rape, the issue receiving minimal attention in both the applicants’ papers and in the judgment. The court merely stated that, since marital rape is now legally recognised, pregnancies resulting from it should qualify for termination but provided little analysis or in-depth reasoning on the subject. 
[67] Further, attention must be drawn to the order of the court a quo. The order struck down the entirety of s 2 (1) as invalid, even though the applicants had only challenged a specific portion of the provision. Consequently, this renders the order itself invalid. 
[68] Accordingly, given the findings by this Court, it is procedurally fair and proper to remit the matter to the court a quo so that all issues may be fully ventilated and informed arguments presented by all parties. Although recent developments in the National Assembly may significantly influence whether this matter, on remittal, should proceed or be withdrawn, the Act remains fully in force as it has not yet been repealed and thus remains open to challenge. 
WHETHER THE COURT A QUO’S ORDER OF INVALIDITY WAS CORRECT. 
[69] In the case of Mupungu v Minister of Justice, Legal and Parliamentary Affairs CCZ 07/21 at p 26 the Court held as follows: 

“Ultimately, what must be borne in mind is that the respective positions and contentions of the parties in confirmation proceedings do not constitute any valid limitation to the wide and relatively unfettered review jurisdiction conferred upon this Court by the provisions of s 175 of the Constitution.”
[70] Following the precedent set in Mupungu and S v Chokuramba cases, supra, the Court‘s confirmation mandate requires a full and independent examination of the constitutional issues at hand. This must occur irrespective of the findings by the lower court and the attitude of the parties. In other words, the Court has a duty to ensure constitutional correctness, beyond simply rubber stamping the court a quo’s decision or deferring to the parties’ narrative.
[71] In confirmation proceedings, the Court‘s role is not merely ceremonial. It must exercise full review jurisdiction and is not constrained by the factual findings or legal reasoning of the court a quo. In effect, it acts as a review court in such proceedings with independent authority to affirm, reverse, or reshape the legal outcome. This was well articulated in the case of S v Chokuramba CCZ 10/19 at p 6 as follows:

“The Court is empowered to confirm an order of constitutional invalidity only if it is satisfied that the impugned law or conduct of the President or Parliament is inconsistent with the Constitution. It must conduct a thorough investigation of the constitutional status of the law or conduct of the President or Parliament which is the subject-matter of the order of constitutional invalidity. The Court must do so, irrespective of the finding of constitutional invalidity by the lower court and the attitude of the parties. Thorough investigation is required, even where the proceedings are not opposed or even if there is an outright concession that the law or the conduct of the President or Parliament which is under attack is invalid. The reason for this strict requirement is that invalidity of the law or the conduct of the President or Parliament is a legal consequence of a finding of inconsistency between the law or the conduct in question and the Constitution. Inconsistency is a matter of fact, on the finding of which the court a quo and the Court may differ.”
[72] However, in the light of the irregularities already highlighted pertaining to the manner in which the matter was dealt with a quo, it is not necessary to examine the constitutional correctness or otherwise of the order sought to be confirmed. Neither public interest nor the need for finality and certainty require it.  The matter just has to be heard afresh.
COSTS

[73] It is generally the practice of this Court not to award costs in constitutional matters, unless the conduct exhibited by a party amount to special circumstances.  The attitude by the respondents towards the present application came very close to them being ordered to bear the costs of suit. It is unfortunate that the applicants’ cause has so far come to nought through no fault of theirs.  In future, the Court will not hesitate to impose appropriate costs on a party whose conduct renders proceeding nugatory.
DISPOSITION

[74] The notion of merely "abiding by" a court’s decision may be more fully acceptable and appropriate in private law litigation, but it must be exercised with flexibility and sensitivity in public law matters where the implications extend beyond individual interests to society at large.  It was wrong for the respondents in the court a quo to refrain from participating when their input was critical for the court to make a balanced assessment and when they had in their purview and possession relevant information necessary to make a proper resolution of the matter. The situation was made worse by the belated attempt to introduce new issues and evidence at the confirmation stage.

[75] In the circumstances, it becomes necessary to invoke the Court’s powers in terms of                    s 17(1)(b)(iv) Constitutional Court Act [Chapter 7:22] as the proceedings were not properly conducted.  Accordingly, the application needs to be re-heard with active, informed and meaningful participation on both sides. Given the complex and far-reaching nature of the issues at stake, the court a quo may consider appointing amici curiae on both sides.
[76] Accordingly, it is ordered as follows:

“1. The judgment of the court a quo in HH 552/24 be and is hereby set aside.

2. In the exercise of the Court’s powers in terms s 17(1) (b)(iv) Constitutional Court Act [Chapter 7:22], the matter be and is hereby remitted to the court a quo for a hearing de novo.

3. There shall be no order as to costs”
GWAUNZA DCJ
:

I agree
 GARWE JCC

:

I agree
 GOWORA JCC
:

I agree
 PATEL JCC

:

I agree
UCHENA AJCC
:

I agree
MAKONI AJCC
:

I agree
Tendai Biti Law, applicants’ Legal Practitioner

Civil Division of the Attorney General's Office, first and third respondents’ Legal Practitioners

Chihambakwe Mutizwa & Partners, second respondent’s Legal Practitioners
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